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Inspira5on 
The 2tle for this Policy Brief is inspired by Nelson Mandela’s autobiography – because the 
educa2onal transforma2on advocated for has parallels to the struggle to dismantle apartheid, 
indeed has parallels to all human rights’ movements – abolishment of slavery, suffragism, 
feminism, the civil rights movement, and various independence movements.   
 
Historical Context 
The first interna2onal recogni2on of Educa2on as a Right dates to the Universal Declara2on 
of Human Rights (UDHR) in 1948, which suggests that the Rights vs Investment debate could 
not have begun before that. Furthermore, Boisvert1 (2022) dates the beginning of the 
discourse of educa2on for Human Capital development, which is now the dominant narra2ve 
in “educa2on as an investment”, to the 1960s. 
 
However, while we now consider public-funded educa2on to be a hallmark of a democracy, 
this was not how such systems originated – they were ins2tu2ons of indoctrina2on, with 
origins in the late 18th century (Paglayan2, 2022). Many of the prac2ces that we currently 
iden2fy as suppor2ng the Right to Educa2on, such as compulsory schooling3, pre-defined 
curricula4, and cer2fied teachers5 who are responsible for the provision of educa2on, date 
back to this origin. 
 
The UN Conven5on on the Rights of the Child (CRC, 1989) – Impact, and lack thereof 
Under this treaty, for the first 2me in history, children were recognized as rights’ holders, as 
the subjects, and not merely the objects, of rights. 
That children were previously the object of rights is evident from the wording of the UDHR, 
§ 26 2. “Educa2on shall be directed to” – this is educa2on “done to” the recipient – where the 
recipient has no say in the ma^er. This same language is used in the two binding trea2es that 
established Educa2on as a Right: the Conven2on Against Discrimina2on in Educa2on (CADE, 
1960, § 5 1. (a)) and the Interna2onal Covenant on Economic, Social and Cultural Rights 
(ICESCR, 1966 § 13 1.). 

 
1 “Educa(on for what? Human capital, human rights, and protec(on discourses in the COVID-19 response”, 
Boisvert K., 2022 
2 “Educa(on or Indoctrina(on? The Violent Origins of Public School Systems in an Era of State-Building”, 
Paglayan A., 2022 
3 In Rights Trea(es, it is educa(on that is compulsory (i.e. the state is obliged to make available educa(onal 
resources) and not schooling; nevertheless, these two are largely considered to be equivalent, and many 
countries’ laws on compulsory educa(on (including Sri Lanka) are actually worded as compulsory schooling. 
This was brought to the aWen(on of the UN CommiWee on the Rights of the Child by several human rights 
defenders, including the author, on November 20th 2023 but no response has been received to date. 
4 There are numerous documents in the rights discourse referring to what “good curricula” should include, 
there are none that argue for educa(on without a predefined curriculum. 
5 diWo 

https://www.frontiersin.org/articles/10.3389/feduc.2022.1008260/full
https://www.cambridge.org/core/services/aop-cambridge-core/content/view/C72BC036898996925583051B4430F1BF/S0003055422000247a.pdf/education-or-indoctrination-the-violent-origins-of-public-school-systems-in-an-era-of-state-building.pdf
https://www.mylifemy.education/resource/idec-2023-resolution/


Moreover, the UDHR (§ 26 3.) grants Parents the right to choose the educa2on for their 
children, and this was extended to include legal guardians in CADE § 5 1. (b) and ICESCR § 13 
3., but nowhere does the child have a say in their own educa2on. 
 
The CRC, in recognizing children as the subjects of their own rights, ar2culated that children 
have a Right to be Heard (§ 12) with the assurance for the child the right to express his/her 
views freely in all ma^ers affec2ng the child, and for those views to be given due weight. 
 
It also did not repeat the clause of parents or legal guardians choosing the educa2on for their 
children, and instead provided for them (and extended family or community as provided by 
custom) the responsibility, right and duty to provide appropriate direc2on and guidance to in 
the exercise by the child of the rights in the conven2on – i.e. not arbitrary direc2on and 
guidance towards outcomes decided by the adult (which would not necessarily recognize the 
child as the subject of rights), but for exercising their rights. 
 
However, it unfortunately shot the Right to be Heard in the foot by including a gasligh2ng 
qualifica2on requiring that child be “capable of forming his or her own views”. Who is 
assessing the capability of the child to form their view? Clearly not the child, because from 
their perspec2ve, the presence of a view is evidence that they are capable of forming a view. 
This is, then, a license for adults to disregard the views of the child. 
 
Furthermore, in § 29 1. it repeated the phrase “directed to”. 
 
It was only twenty years later, in 2009, in General Comment 126, that this was rec2fied, with 
§ 20 asser2ng that “States par2es should presume that a child has the capacity to form her or 
his own views and recognize that she or he has the right to express them; it is not up to the 
child to first prove her or his capacity.” 
 
The General Comment also included 10 ar2cles (§ 105 – 114) on the Child’s Right to be Heard 
in Educa2on. Nevertheless, it took a further 13 years to actually7 hear what children and young 
people wanted from educa2on – the Youth Declara2on8 at the Transforming Educa2on 
Summit in 2022. 
 
Why did it take 74 years, coun2ng from the year the right to educa2on was recognized, for 
the world to hear what young people wanted from educa2on? 
  

 
6 General Comment 12 (Right to be Heard) of the CRC  
7 It is possible that there were aWempts made by member states to follow these recommenda(ons 
8 Youth Declara(on at the TES 2022  

https://www.refworld.org/legal/general/crc/2009/en/70207
https://www.un.org/sites/un2.un.org/files/2022/09/tes_youthdeclaration_en.pdf


Children as ChaHel, as Cherubs, and Assets 
Historically, children were cha^el. Fathers could sell their children, much like cha^el slaves 
were traded. And in the early years of the United States, a father had the right to sue a 
physician who treated his son or daughter perfectly properly but without the father’s 
permission because such an interven2on contravened the father’s right to control the child 
(Holder9, 2009). The original coercive model of public funded educa2on treated children as 
cha^el – they had no human rights at all. They did not have to consent to work, they could be 
forcibly shipped out to the colonies where there was demand for child labour, and of course 
their consent was not sought when they were subjected to coercive educa2on. 
 
The likes of Rousseau, Locke, Froebel, and Vygotsky, advocated for a different perspec2ve: to 
see children as vulnerable and innocent cherubs, worthy of nurturing and protec2on, and not 
to be exploited. This has replaced children as cha^el10 as the dominant narra2ve. 
This is the perspec2ve underpinning Progressive Educa2on and gave rise to educa2onal 
paternalism, where children have rights, but these rights are not inalienable – they can be 
restricted by beneficent adults for the best interests of the child. 
 
Educa2on as we know it today, inherited pedagogical prac2ces from both of these 
perspec2ves. Kohn11, a leading contemporary advocate for Progressive educa2on, argues that 
a school can be ranked on how progressive it is based on several factors. On the other hand, 
Matusov12 (2021) argues that Progressive Educa2on is what makes conven2onal educa2on 
bearable.  
 
In the mean2me, the economic value of children has shioed from being cha^el to assets to 
be developed by educa2on for more gainful employment in the future, the Human Capital 
theory advocated by actors such as the World Bank and the OECD. Even the Rights discourse 
(in it’s unwavering focus on the elimina2on of illiteracy – even as recently as the SDGs) is 
influenced by Human Capital theory. 
 
It is in this mish-mash of perspec2ves that the UN CRC was formulated. While it makes great 
advances in the recogni2on of a child as the subject of rights, even its authors fell vic2m to 
prevailing norms about childhood when they permi^ed children to be gaslit. 
 
Comparisons with other libera5on struggles 
In any system of oppression, the beneficiaries of the oppression resist the libera2on struggles 
of the oppressed. That is why Mandela had a long walk to freedom. That is why the struggle 
to end cha^el slavery did not end with the emancipa2on of slaves, nor with the Civil Rights 

 
9 “From ChaWel to Consenter: Adolescents and Informed Consent”, Holder A., 2009 
10 Nevertheless, children are s(ll trafficked as chaWel and no(ons of children as economic assets s(ll remain. 
11 “Progressive Educa(on. Why It’s Hard to Beat, But Also Hard to Find”, Kohn A. 
12 “Progressive Educa(on is the Opium of the Educators”, Matusov E., 2021,  

https://www.ncbi.nlm.nih.gov/pmc/articles/PMC2844691/#R4
https://www.alfiekohn.org/article/progressive-education/
https://www.researchgate.net/publication/350497497_Progressive_Education_is_the_Opium_of_the_Educators


movement, but s2ll con2nues today. Suffragism may have won equal vo2ng rights for women, 
but they s2ll struggle for equal representa2on and for equal rights. The struggle for children 
to be treated with dignity as full human beings is much younger than all of those examples. 
 
Who are the beneficiaries of the oppression of children by not recognizing that they are the 
subject of rights? 
 
Primarily, Educators. The en2re premise for the discipline of educa2on (as it is currently 
understood) is that children cannot learn without being educated by well-meaning, qualified, 
adults. Children must be projected as incapable of autonomy (much like cha^el slaves and 
women were considered as incapable of autonomy, and are s2ll considered inferior by those 
who s2ll benefit from the oppression) to jus2fy the industries of teaching (by paternalisi2c 
teacher-saviours13), curriculum development, text book publishing, and assessments. 
 
Of course, it is not only educators who benefit: 
Employers also benefit – because they don’t want “nuisance” employees who are aware of, 
and are ready to fight for, their rights, as it makes it harder to exploit them economically. This 
is perhaps why none of the educa2onal programs that “prepare people for future work” 
include labour rights? 
Poli2cians also benefit: They don’t want “nuisance” ci2zens who are aware of, and are ready 
to fight for, their rights, as it makes it harder to exploit them poli2cally. Perhaps this is why 
there is li^le or no educa2on on Human Rights in educa2on? 
 
Policy Recommenda5ons 
Given that the struggle to fully recognize children as the subject of rights is s2ll in its infancy, 
effec2ng policy change is a Herculean task. Nevertheless, some recommenda2ons are as 
follows: 
 
In Sri Lanka: 

1. Legislate the CRC, to make child rights jus2ciable, and to signal to society that Child 
Rights deserve to be taken seriously. 

2. Amend the Penal code to remove clauses enabling corporal punishment, primarily 
because children have a right to be free from violence, but also because it threatens 
the exercise of their Freedom of Expression and their Right to be Heard. 

3. Elevate the Right to Educa2on to a fundamental right in the cons2tu2on, and give 
legisla2ve14 protec2on to the Aims of Educa2on set out in the CRC 

4. Implement the recommenda2ons in the General Comment on the Child’s Right to be 
Heard, especially on educa2on. It must be understood that un2l societal aqtudes shio, 

 
13 Analogous with White Saviourism, where the empire did not exist for the benefit of the colonizers, but to 
civilize primi(ve peoples who were incapable of self-governance. 
14 This is called for in § 17 of General Comment 1 (Aims of Educa(on) of the CRC.  

https://www.ohchr.org/en/resources/educators/human-rights-education-training/general-comment-no-1-aims-education-article-29-2001


there will be a tendency for children to respond with what they think adults want to 
hear – but this is where it must begin. 

5. Introduce non-coercive Human Rights educa2on (and especially Child Rights 
educa2on, as it is an obliga2on under the CRC § 42) to 

a. children via schools (while it seems counter produc2ve to advocate for Rights 
by u2lizing systems of coercive educa2on, it is hard to see how this can be 
avoided as part of a transforma2onal jus2ce journey. The Human Rights 
Commission of Sri Lanka is already working on this) and informal methods 

b. adults with professional contact with children (teachers, law enforcement, 
health care professionals, social services, etc.) via professional training and 
informal methods 

c. parents and care givers by informal methods 
6. Make provisions for Restora2ve Jus2ce / Transforma2onal Jus2ce based approaches 

for people who have had their Child Rights violated (due to lack of recogni2on of those 
rights prior to Sri Lanka ra2fying the CRC in 1991, or lack of adequate protec2on for 
the rights since ra2fica2on) 

7. Encourage Human Rights Defenders to take the lead in crea2ng spaces for children’s 
voices to be heard, and to amplify those voices without speaking over them. 

 
Globally: 

1. Establish, as recommended15 by the UN General Assembly, “a rights-based quality 
assurance system (including school self-evalua2on and development planning, school 
inspec2on, etc.) for educa2on in general and create specific quality assurance 
mechanisms for human rights educa2on and Involve learners and educators directly in 
carrying out monitoring and evalua2on processes so as to promote empowerment and 
self-reflec2on”. 
Note that this recommenda2on includes the aim of “developing a culture of human 
rights, where human rights are prac2ced and lived within the school community and 
through interac2on with the wider surrounding community.” 

 
15 Revised drag plan of ac(on for the first phase (2005-2007) of the World Programme for Human Rights 
Educa(on  
 

https://documents.un.org/doc/undoc/gen/n05/253/74/pdf/n0525374.pdf?token=32mpCHj7t34YaTtbKu&fe=true
https://documents.un.org/doc/undoc/gen/n05/253/74/pdf/n0525374.pdf?token=32mpCHj7t34YaTtbKu&fe=true

